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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 16th day of April, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11108
V.

AYOUB BARGHELAIVE,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliam R Millins, issued on Novenber
19, 1990, followi ng an evidentiary hearing.' The |aw judge
affirmed an order of the Adm nistrator revoking respondent's

private pilot and second class nedical certificates for violating

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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14 C.F.R 61.15 and 67.20(a)(1).% W deny the appeal.

In his answer and at the hearing, respondent admtted that,
bet ween 1982 and 1985, he had six traffic convictions, five for
speeding. In 1986, he was convicted of a controll ed substance-
related felony and of theft. Respondent's 1986 nedi cal
application reported none of these convictions.?

The el enents of proof of fraud are 1) a false
representation; 2) in reference to a material fact; 3) nmade with
knowl edge of its falsity; 4) with the intent to deceive; and 5)
with action taken in reliance on the representation. Hart v.

McLucas, 535 F.2d 516 (9th Gr. 1976) at 519, citing Pence v.

2§ 61.15(a) (2) provides:

(a) A conviction for the violation of any Federal or state
statute relating to the grow ng, processing, manufacture,
sal e, disposition, or inportation of narcotic drugs,
mar i huana, or depressant or stinulant drugs or substances is
grounds for--

(2) Suspension or revocation of any certificate or rating
i ssued under this part.

8§ 67.20(a) (1) provides:
(a) No person may nake or cause to be made- -

(1) Any fraudulent or intentionally fal se statenent on any
application for a nmedical certificate under this part[.]

%The details of the six convictions, and another, are

contained in the Admnistrator's conplaint, Y 2-12. The |aw
j udge noted that the drug conviction occurred after the date of
t he nedi cal application and, therefore, would not be considered.

In view of this finding, the 8 61.15 charge nust be di sm ssed,
and we nodify the initial decision accordingly. This does not
conprom se the revocation action, however, because one
intentional falsification will support revocation. See, e.g.,
Adm ni strator v. Cassis, 4 NISB 555 (1982), reconsideration
deni ed, 4 NISB 562 (1983), aff'd Cassis v. Helns, Adnr., FAA et
al, 737 F.2d 545 (6th Cir. 1984).




3
United States, 316 U S. 332, 338 (1942). Proof of an

intentionally false statenent requires the first three itens.

The representations of no traffic or other convictions in § 21(v)
and (w) of the nedical application were admttedly fal se and, as
testified to by wtness D ckman, these were material facts. Tr.
at 24-25. The chief issue at the hearing was the extent of
respondent’'s know edge and intent.

Respondent's affirmative defense -- that his English is
poor, that he did not understand the questions, that his speeding
tickets and crimnal conviction had nothing to do with physical
health, and that he did not associate questions on the

application with anything but his health (see especially Exhibit

R-1, a statenent nmade by hin) -- was rejected by the |aw judge,

who concl uded:

| just find the respondent's answers here inconsistent.
I f he didn't understand the application form then he would
not have understood that it involved traffic convictions or
t hese other convictions. He understood what they were
asking for, but it was his interpretation of the docunent to
mean that that didn't apply to these convictions he had.

| just find that the defense that he didn't understand
IS just not acceptable under the evidence here today.
| find fromthe Respondent's own statenent that he knew
about the convictions, knew that the application called for
a response about the convictions, and the only defense he

has offered here today . . . [his interpretation that the
application] didn't apply to his health . . . I'mnot going
to accept.

Tr. at 62-63.

On appeal, respondent clains that various procedural and
substantive errors require dismssal of the conplaint. W

address his procedural argunents first.
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Respondent argues that the law judge erred in accepting into
the record three witten witness statenents, when respondent had
no opportunity to confront these individuals. Respondent's
argunment must fail, however, because even if these statenents
were inproperly admtted, the error was harm ess. The | aw judge
specifically stated that he was not going to read them and woul d
give no weight to them Tr. at 21. And, although there may be
sone confusion on this point in his discussion with counsel, the
decision itself makes clear that he relied only on other evidence
(and that, given that other evidence, these three exhibits are
unnecessary to find that the Adm nistrator net his burden of
proof). Tr. at 60-63.

Respondent al so argues that the initial decision is
i nadequate as a matter of |aw because, contrary to the Board's
rule at 49 CF. R 821.42(b), it fails to state an ultimte
findi ng whet her respondent's conduct was found fraudul ent or
intentionally false.” Related to this claimis respondent's
contention that the initial decision is not supported by
substanti al evidence and not in accord with precedent.

Al though it is clear that the focus of the hearing was on
respondent's knowl edge and intent or |ack thereof, we agree with
respondent that the |aw judge failed to nake certain specific

findings underlying Hart v. MlLucas.®> Nevertheless, this failure

‘Respondent does not argue that such a failure would require
di sm ssal of the conplaint, and does not indicate what relief he
seeks.

W have cautioned our |aw judges about simlar om ssions.
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does not invalidate his decision. As the Adm nistrator shows in
his reply, and as indicated in the earlier discussion and
quotation fromthe initial decision, the record established the
fal se statenents and their materiality. The |aw judge's |anguage
| eaves no doubt that he found that respondent possessed the
requi site knowl edge to sustain a finding of intentional

falsification.?®

(..continued)
See, e.g., Alaska Island Air, Inc., NISB Order EA-3633 (1992) at
3. We do so again here.

®\W¢ have al ready disnmissed a notion for expedited review.
NTSB Order EA-3430 (1991). In that order, we addressed in detai
the decision in United States v. Manapat, 928 F.2d 1097 (11th
Cr. 1991). Accordingly, while we accept respondent's
suppl enmental brief attaching this decision (and the
Adm ni strator's response), we have already determ ned that
Manapat is not controlling and does not require a finding that
the application is vague. W also specifically found, contrary
to respondent’'s argunent, that, despite their placenent under the
headi ng "Medi cal Hi story," and despite any questi onable
rel evance, the two questions at issue are not confusing to a
person of ordinary intelligence. W noted that the key
gquestion -- know edge and intent -- would be determ ned by the
| aw judge. His credibility determ nation here has not been
chal | enged.
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ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent's notion to supplenent is granted and his
suppl emental brief and the Adm nistrator's reply are accepted
into the record,

2. Respondent' s appeal is deni ed,;

3. The initial decision is nodified as discussed in this
opi ni on; and

4. The revocation of respondent's certificates shall begin

30 days fromthe date of service of this order.’

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

'For the purposes of this order, respondent nust physically
surrender his certificates to an appropriate representative of
t he FAA pursuant to FAR 8§ 61.19(f).



